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(2) Authorize others to receive, repro-
duce, publish, or otherwise use such 
data for Federal purposes. 

(d)(1) In addition, in response to a 
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under 
an award that were used by the Federal 
Government in developing an agency 
action that has the force and effect of 
law, ED shall request, and the recipient 
shall provide, within a reasonable time, 
the research data so that they can be 
made available to the public through 
the procedures established under the 
FOIA. If ED obtains the research data 
solely in response to a FOIA request, 
the agency may charge the requester a 
reasonable fee equaling the full incre-
mental cost of obtaining the research 
data. This fee should reflect costs in-
curred by the agency, the recipient, 
and applicable subrecipients. This fee 
is in addition to any fees the agency 
may assess under the FOIA (5 U.S.C. 
552(a)(4)(A)). 

(2) The following definitions apply 
for purposes of this paragraph (d): 

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as 
necessary to validate research findings, 
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded’’ material ex-
cludes physical objects (e.g., laboratory 
samples). Research data also do not in-
clude: 

(A) Trade secrets, commercial infor-
mation, materials necessary to be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy, such as information that 
could be used to identify a particular 
person in a research study. 

(ii) Published is defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech-
nical journal; or 

(B) A Federal agency publicly and of-
ficially cites the research findings in 

support of an agency action that has 
the force and effect of law. 

(iii) Used by the Federal Government in 
developing an agency action that has the 
force and effect of law is defined as when 
an agency publicly and officially cites 
the research findings in support of an 
agency action that has the force and 
effect of law. 

(e) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Secretary. 
When no longer needed for the origi-
nally authorized purpose, disposition of 
the intangible property shall occur in 
accordance with the provisions of 
§ 74.34(g). 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

[59 FR 34724, July 6, 1994, as amended at 65 
FR 14407, 14416, Mar. 16, 2000] 

§ 74.37 Property trust relationship. 
Real property, equipment, intangible 

property, and debt instruments that 
are acquired or improved with Federal 
funds must be held in trust by the re-
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
The Secretary may require recipients 
to record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds 
and that use and disposition conditions 
apply to the property. 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

PROCUREMENT STANDARDS 

§ 74.40 Purpose of procurement stand-
ards. 

Sections 74.41 through 74.48 contain 
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable 
property, equipment, real property, 
and other services with Federal funds. 
These standards are designed to ensure 
that these materials and services are 
obtained in an effective manner and in 
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compliance with the provisions of ap-
plicable Federal statutes and executive 
orders. The Secretary does not impose 
additional procurement standards or 
requirements upon recipients, unless 
specifically required by Federal statute 
or executive order or as authorized in 
§ 74.4 or § 74.14. 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

§ 74.41 Recipient responsibilities. 
The standards contained in this sec-

tion do not relieve the recipient of the 
contractual responsibilities arising 
under its contract(s). The recipient is 
the responsible authority, without re-
course to the Secretary, regarding the 
settlement and satisfaction of all con-
tractual and administrative issues aris-
ing out of procurements entered into in 
support of an award or other agree-
ment. This includes disputes, claims, 
protests of award, source evaluation, or 
other matters of a contractual nature. 
Matters concerning violation of statute 
are to be referred to Federal, State or 
local authority that may have proper 
jurisdiction. 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

§ 74.42 Codes of conduct. 
The recipient shall maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. A conflict would arise when 
the employee, officer, or agent, any 
member of his or her immediate fam-
ily, his or her partner, or an organiza-
tion which employs or is about to em-
ploy any of the parties indicated here-
in, has a financial or other interest in 
the firm selected for an award. The of-
ficers, employees, and agents of the re-
cipient shall neither solicit nor accept 
gratuities, favors, or anything of mone-
tary value from contractors, or parties 
to subagreements. However, recipients 
may set standards for situations in 
which the financial interest is not sub-
stantial or the gift is an unsolicited 

item of nominal value. The standards 
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of these standards by officers, 
employees, or agents of the recipient. 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

§ 74.43 Competition. 

All procurement transactions shall 
be conducted in a manner to provide, 
to the maximum extent practical, open 
and free competition. The recipient 
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform-
ance and eliminate unfair competitive 
advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids or requests for proposals shall be 
excluded from competing for procure-
ments. Awards must be made to the 
bidder or offeror whose bid or offer is 
responsive to the solicitation and is 
most advantageous to the recipient, 
price, quality and other factors consid-
ered. Solicitations shall clearly estab-
lish all requirements that the bidder or 
offeror shall fulfill in order for the bid 
or offer to be evaluated by the recipi-
ent. Any and all bids or offers may be 
rejected when it is in the recipient’s in-
terest to do so. 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

§ 74.44 Procurement procedures. 

(a) All recipients shall establish writ-
ten procurement procedures. These 
procedures must provide for, at a min-
imum, that— 

(1) Recipients avoid purchasing un-
necessary items; 

(2) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the Federal Government; 
or 

(3) Solicitations for goods and serv-
ices provide for all of the following: 

(i) A clear and accurate description 
of the technical requirements for the 
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